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I.

THE RESPONSIBILITY FOR COMPLIANCE
WITH THE COMMISSION'S CLOSED CAPTIONING
RillJES SHOillJD BE PLACED ON THE PRODUCERS

AND OWNERS OF THE PROGRAMMING.

In its Initial Comments, Ameritech said that the responsibility for

complying with its closed captioning requirements should be placed on the

program owner, not on the multichannel video program distributor

("MVPDs,,).l The Commission "recognize[s], from a practical standpoint,

that captioning is most efficient at the production stage.,,2 The House

Report reached the same conclusion.3 It is on this basis alone that the

Commission should assign captioning responsibility to the program owner

rather than the MVPD, especially since the Commission said that its

captioning rules would "take into account the relevant technical and costs

• ,,4
iSSUes ....

The Initial Comments filed by others who would assign captioning

responsibility to MVPDs, to the extent they include any justification at all,

are based more on expediency than what is efficient and economical. For

1 A broadcaster may broadcast on one channel and, therefore, technically may not be a MVPD.
Nevertheless, for purposes ofcaptioning responsibility as proposed in the NPRM, broadcasters
are in the same position as MVPDs.

2 NPRM at par. 6.

3 H.R. Report 104-204, 104th Cong., 1st Sess. at 114.

4 NPRM at par. 2.
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example, some argue that placing the captioning responsibility on MVPDs is

more convenient because the Commission already extensively regulates

MVPDs.5 Others argue that it is easier for end users to contact the MVPD

if there is a problem with the captioning.6 Ameritech believes that it would

be unreasonable to impose captioning responsibilities on MVPDs simply

because it is more convenient than imposing that responsibility on program

owners where it rightfully belongs.

NCTA takes a similar position in its Initial Comments, but one that

is not entirely clear when applied. On the one hand, NCTA says that it

"agree[s] with the FCC's proposal" to impose responsibility on video

programming providers for compliance with the Commission's captioning

rules. 7 On the other hand, NCTA says that "[t]o ensure that operators are

not faced with liability for programming over which they have no practical

control, however, the Commission should make clear that operators may

rely on certifications from programmers that they are in compliance with

the rules. ,,8

5 WGBH Educational Foundation at 3; A&E History Channel/Ovation at 18; Consumer Action
Network at 2; Self Help for Hard of Hearing People at 2.

6 See, e.g., Self Help for Hard of Hearing People at 2.

7 NCTAat 34.
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Ameritech agrees with this NCTA argument if NCTA means that, as

long as the provider passes the captioned signal through to the viewing

audience, a provider is "not faced with liability" for captioning because it

does not have a duty to caption but, instead, can rely on a certification of

compliance by the programmer who has the captioning responsibility.

Otherwise, and as NCTA correctly notes, the provider may be "faced with

liability for programming over which they have no practical control .... ,,9

If the Commission does impose any captioning responsibility on

MVPDs then, at a minimum, that responsibility should be shared with the

program owner and the MVPD should be able to rely on certifications from

those program owners that they are in compliance with the Commission's

captioning rules. If a MVPD has such a certificate, and then delivers the

programming -- including the captions supplied by the program owner -- to

the viewing public, the MVPD should not have any further responsibility

under the Commission's closed caption rules.

However, the Commission should assign primary captioning

responsibility to the program owner for another important reason. If the

program owner is responsible for captioning, the Commission also can

9 [d. However, if NCTA's position is that the provider should have the captioning
responsibility and be able to discharge that responsibility by producing a certificate of
compliance from the programmer, then Ameritech disagrees with NCTA for the reasons noted
in Ameritech's Initial Comments and in the text of this Reply.

4



require that captioning done by the owner or its affiliate must be made

available to all MVPDs on nondiscriminatory terms and conditions.1o This

would reduce the risk that captioning becomes another form of "exclusivity"

with program owners giving their affiliates exclusive distribution rights to

programming in exchange for the affiliate's agreement to insert the closed

captioning. Having adopted exclusivity rules designed to promote the

availability of popular programming, the Commission should not adopt

captioning rules that would allow program owners to limit the availability

of such programming to those MVPDs which have established a special

captioning relationship with the program owner.

II.

THE COMMISSION SHOULD ADOPT A
REASONABLE ENFORCEMENT MECHANISM

FOR ITS CWSED CAPTIONING REGULATIONS.

Two rather novel ideas were presented in the Initial Comments

concerning enforcement of the Commission's captioning rules. One has

merit. The other does not.

10 Whether or not progr8lIl owners are made responsible for captioning under the
Commission's rules, if a progr8lIl owner does caption a progr8lIl, it would be reasonable for
the Commission to require the progr8lIl owner to make that captioning available on a non
discriminatory basis to others, including MVPDs. Naturally, it would be reasonable to reflect
the cost ofcaptioning in the price charged for the progr8lIlming regardless who purchased it.
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The idea that has merit is the one offered by NCTA, discussed earlier

in this reply, which provides that the MVPD should be entitled to rely on a

certification from the program owner that it is in compliance with the

Commission's captioning rules.ll Ameritech agrees that if the MVPD

passes through the captioning provided by the owner, the MVPD should be

entitled to rely on the owner's certificate of compliance so that, as NCTA

observes, MVPDs are "not faced with liability for programming over which

they have no practical control .... " The MVPD could place the owner's

certificate in a public file -- and perhaps post it on the Internet -- so the

viewing public has a continuing record of what programming is captioned

during the 10 year phase-in of the Commission's captioning rules.

The other idea calls for the creation of an industry-funded council

that, inter alia, would be charged with the responsibility of addressing

disputes involving the Commission's captioning rules. Legitimate disputes

should be resolved through cooperative effort whenever possible and

Ameritech commits to that goal. However, it is not necessary for the

Commission to create a council in order to get parties to a dispute to engage

in a cooperative effort to resolve that dispute. In fact, if parties truly are of

a mind to cooperate, a council actually could impede the cooperative

resolution of a dispute. Conversely, if parties are not willing to work

11 NCTA at 34. See also pp. 3-4 supra.
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together cooperatively to solve their dispute, then a council probably will

not be very useful. Instead, it will delay the resolution of disputes and

generate additional costs for all involved. A Commission-mandated

industry council for dispute resolution is not a good idea.

III.

CONCLUSION

The Commission's goal in this docket is to "maximize the amount of

programming containing closed captioning with appropriate exemptions

and reasonable timetables to take into account the relevant technical. and

costs issues involved.,,12 Ameritech New Media believes that the

Commission will be able to achieve that goal if it adopts rules which reflect

the suggestions and comments included in Ameritech's Initial Comments

and in this Reply.

Respectfully submitted,
AMERITECH NEW MEDIA, INC.

~" 7J. ~O//~
Deborah H. Morris
Attorney for Ameritech
300 S. Riverside Plaza
Suite 1800 North
Chicago, IL. 60606
312-526-8062

Dated: March 31, 1997

12 NPRM at par. 2.
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HAROLD A SHOUP
EXECUTIVE VICE PRESIDENT
AMERICAN ASSOCIATION OF
ADVERTISING AGENCIES
1899 L STREET NW
WASHINGTON DC 20036

JAMES J POPHAM
VICE PRESIDENT
ASSOCIATION OF LOCAL TELEVISION
STATIONS INC
SUITE 300
1320 19TH STREET NW
WASHINGTON DC 20036

JOAN CASSIDY
SHHH NOVA WEST BOARD
119 SOUTH FOXRD
STERLING VA 20164

NANCY L MEANS
CAPTIVISION
1582 SARATOGA CT
MINDEN NEVADA 89423

PETER TANNENWALD
KEVIN M WALSH
ATTORNEYS FOR
COMMUNITY BROADCASTERS
ASSOCIATION
STE 200
1730 RHODE ISLAND AVE NW
WASHINGTON DC 20036-3101

CHERYL A HEPPNER
DIRECTOR
NORTHERN VIRGINIA RESOURCE CENTER
FOR DEAF AND HARD OF HEARING
PERSONS
10363 DEMOCRACY LANE
FAIRFAX VA 22030

JOYCE MILLER
EXECUTIVE DIRECTOR
CINCINNATI COMMUNITY VIDEO
3130 WASSON ROAD
CINCINNATI OH 45209

FRANCINE J RAKEL
EXECUTIVE DIRECTOR
DATV
280 LEO STREET
DAYTON OR 45404



TOM ANDERSON
PRESIDENT
PARA TECHNOLOGIES INC
15050 SW KOLL PKWY #Q
BEAVERTON OR 97006-6028

TIMOTHY LANG
PROGRAMMING DIRECTOR
COMMUNITY ACCESS CENTER
230 E CROSSTOWN PARKWAY
KALAMAZOO MI 49001

BRUCE D COLLINS
CORPORATE VP & GENERAL COUNSEL
NATIONAL CABLE SATELLITE
CORPORATION
SUITE 650
400 NORTH CAPITOL STREET NW
WASHINGTON DC 20001

THOMAS A TANGHE
ASSISTANT CITY ADMINISTRATOR
CITY OF LATHRUP VILLAGE
27400 SOUTHFIELD ROAD
LATHRUP VILLAGE MI 48076

PAT LEHMAN
DIRECTOR
THE CITY OF STERLING HEIGHTS
CITY OF STERLING HEIGHTS MI 48311
8009

ROBERT RIGGAN
HO 'IKE: KAUAI COMMUNITY TELEVISION
INC
PO BOX 1707
LIHUE HI 96766

PAULA MANLEY
EXECUTIVE DIRECTOR
TUALATIN VALLEY COMMUNITY ACCESS
SUITE 6020
1815 NW 169TH PLACE
BEAVERTON OR 97006-4886

JEFFREYS HOPS
DIRECTOR GOVERNMENT RELATIONS
ALLIANCE FOR COMMUNITY MEDIA
SUITE 806
66611TH ST NW
WASHINGTON DC 20001

STANLEY S NEUSTADT
ATTORNEY FOR OHIO EDUCATIONAL
TELECOMMUNICATIONS
SUITE 600
1333 NEW HAMPSHIRE AVE NW
WASHINGTON DC 20036

DALE H GLYNN
EVERETT HIGH SCHOOL
3900 STABLER STREET
LANSING MI 48910


